
STATE OF  CALIFORNIA -- THE  RESOURCES  AGENCY ARNOLD SCHWARZENEGGER,  GOVERNOR 

CALIFORNIA  COASTAL  COMMISSION 

 

NORTH COAST DISTRICT OFFICE  
710  E  STREET •  SUITE 200   

EUREKA,  CA  95501-1865  
VOICE (707) 445-7833 
FACSIMILE  (707) 445-7877 

      F6b 
Filed:   August 29, 2008  

      49th Day:  October 17, 2008 
      Staff:   Robert S. Merrill 
      Staff Report:  October 3, 2008  
      Hearing Date:  October 17, 2008 
        
 

STAFF REPORT:  APPEAL 
 

SUBSTANTIAL ISSUE 
 
APPEAL NO.:   A-1-DNC-08-038 
 
APPLICANT:    Nichols Jager 
 
LOCAL GOVERNMENT:  County of Del Norte 
 
DECISION:    Approval with Conditions 
 
PROJECT LOCATION: 312 Humboldt Road, east of Crescent City, Del 

Norte County (APNs 115-280-16 and 17).  
 
PROJECT DESCRIPTION: Construct an approximately 1,917-square -foot 

single-family home and attached 1,610-square-foot 
garage and entertainment room with driveway. 

 
APPELLANTS: Friends of Del Norte 
 
SUBSTANTIVE FILE:  1) Del Norte County Permit Application No. UP0640C; 
DOCUMENTS    2) Del Norte County Local Coastal Program. 
 
 
SUMMARY OF STAFF RECOMMENDATION:
 
The staff recommends that the Commission, after public hearing, determine that a 
SUBSTANTIAL ISSUE exists with respect to the grounds on which the appeal has been 
filed and that the Commission hold a de novo hearing, because the appellant has raised a 
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substantial issue with the local government’s action and its consistency with the certified 
Local Coastal Program (LCP). 
 
The development, as approved by the County, consists of the construction of an 
approximately 1,917-square-foot single-family home and attached 1,610-square-foot 
garage and entertainment room with a driveway on an approximately 0.59-acre parcel 
located at 312 Humboldt Road, approximately one mile east of Crescent City.   
 
The appellants contend that the project as approved does not adequately protect wetland 
environmentally sensitive habitat areas and is inconsistent with the ESHA and water 
quality protection policies of the LCP in three main respects, including (1) providing 
inadequate buffers to wetlands on the adjacent properties to the south, (2) inaccurately 
delineating wetland on the subject property and understating the true extent of the 
wetland area on the property itself, thereby allowing development to be sited too close to 
the wetlands, and (3) inadequately mitigating for impacts of the project on the water 
quality of on-site and downstream wetlands.   
 
Staff recommends that the Commission find that the contention raised in the appeal 
regarding the adequacy of wetland buffers to buffer potential wetlands on the adjacent 
properties to the south raises a substantial issue of the development’s conformance to the 
ESHA and wetland protection policies of the certified LCP.    
 
A wetland delineation and buffer width analysis was prepared for the project in May of 
2008, by a consulting wildlife biologist who prepared a biological assessment report 
(Exhibit 6).   The wetland delineation identified a wetland drainage swale that flows 
through the south side of the parcel.  The feature conveys drainage from lands east of 
Humboldt Road via a culvert under the County Road to the Crescent City Marsh complex 
that extends to the southwest of the site.  Wetland plants are found in and around the 
swale, including skunk cabbage (Lysichiton americanum) and slough sedge (Carex 
obnupta).  The biological assessment indicates the wetland area varies in width, 
extending approximately 60 feet north of the south property line near the eastern 
boundary of the property but only 33 feet north of the south property line near the 
western boundary of the property.  The extent of the identified wetland area on the parcel 
is shown in Exhibit 3 of the staff report. 
 
The approved development is situated on the subject parcel such that a wetland buffer 
averaging 77 feet in width would be provided between the structures and the delineated 
wetland on the site.  The Del Norte County LUP policies require a 100-foot buffer be 
provided between new development and wetlands, but the policies provide that a buffer 
of less than 100 feet may be utilized where it can be determined that there is no adverse 
impact on the wetland habitat of a reduced buffer. 
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The biological assessment includes an analysis of the adequacy of the reduced buffer 
provided with the project, concluding that the small drainage is not likely to be utilized 
by wildlife, and that therefore a 77-foot average buffer is sufficient to protect the limited 
biological resources associated with the wetland. 
 
The appellants contend that the wetland buffers incorporated into the project fail to 
adequately protect the wetlands on adjacent lands, including the Crescent City Marsh, 
considered a Resource of National Importance (ARNI) by the Environmental Protection 
Agency.  The biological assessment does not delineate or otherwise identify the extent of 
wetlands bordering the subject parcel on adjoining lands, and does not analyze whether a 
reduced buffer between the approved development and any wetlands on adjoining 
property would be adequate to protect the resources of such wetlands.  After receiving the 
appeal, Commission staff visited the subject property to determine if there are any 
indications that wetlands may border the site that were not addressed in the biological 
assessment.  The site visit revealed that hydrophytic plants are growing along the western 
boundary of the parcel and that these plant species extend further southward off the 
property.  Commission staff observed a predominance of slough sedge (Carex obnupta,) 
in the understory layer along the western edge of the property as close as 39 feet from the 
proposed home outside of the delineated wetland (and outside of the portion of the 
property zoned RCA-2r).  The slough sedge is an obligate wetland plant, meaning that the 
plant generally only grows in wetlands.  Along with slough sedge, the dominant plants 
included four other facultative wetland plant species. 
 
The LUP policies on ESHA state that development in areas adjacent to environmentally 
sensitive habitat areas shall be sited and designed to prevent impacts which could 
significantly degrade such areas and require that buffers be established between wetlands 
and new development.  These policies do not limit the protection of ESHA to only ESHA 
that exists on parcels where development is proposed.  ESHA on adjacent lands that 
might be affected by the proposed development must also be considered.   
 
The approved development is located as close as 39 feet from the southern property line 
where Commission staff observed the wetland plants noted above.  As this area was not 
addressed by the biological assessment, staff believes a substantial issue exists as to 
whether all of the wetlands that might be affected by the development in this area have 
been identified and whether a reduced 39-foot buffer would be adequate to protect this 
potential wetland ESHA from the impacts of the approved development.   Thus, the 
degree of legal and factual support for the local government’s decision that the 
development is consistent with the ESHA and wetland protection policies of the certified 
LCP requiring that development in areas adjacent to environmentally sensitive habitat 
areas shall be sited and designed to prevent impacts which could significantly degrade 
such areas and that buffers be established between wetlands and new development is low. 
Therefore, staff recommends that the Commission find that the project as approved raises 
a substantial issue of conformance with the ESHA and wetland protection provisions 



Nichols Jager 
A-1-DNC-08-038 
PAGE 4 
 
 
 
contained in the certified Del Norte County LCP, including, but not limited to (1) the 
certified LUP Chapter on Marine and Water Resources Chapter, Section VI. General 
Policies, Sub-Section C, Policy 6 and (2)  LUP Marine and Water Resources Chapter, 
Section VII. Specific Area Policies and Recommendations, Sub-Section D, Wetlands  
Policy 4.         
 
Staff further recommends that the Commission continue the de novo portion of the 
hearing because the Commission does not have sufficient information to determine what 
development can be approved consistent with the LCP.  Continuing the hearing would 
enable the applicant to provide; (1) supplemental wetland delineation information and a 
revised buffer width adequacy analysis that (a) re-evaluates the delineation of wetlands 
on the property where the property shows a dominance of obligate wetland species, (b) 
identifies and delineates wetlands bordering the property to the west, and (c) analyzes the 
adequacy of the buffer provided between the development and wetlands that may border 
the property, particularly to the south; (2) an analysis of alternative siting locations and 
residence designs that might provide for greater wetland setbacks; and (3) information 
regarding whether denial of the project would result in an unconstitutional taking of 
private property for public use.  Such information is needed to enable the staff to 
complete its analysis of the development and its consistency with the certified LCP and 
develop a de novo recommendation. 
 
The motion to adopt the staff recommendation of Substantial Issue is found on Page 
No. 6. 
_____________________________________________________________________ 
 

STAFF NOTES: 
 
1. Appeal Process. 
 
After certification of Local Coastal Programs (LCPs), the Coastal Act provides for 
limited appeals to the Coastal Commission of certain local government actions on coastal 
development permits (Coastal Act Section 30603). 

 
Section 30603 states that an action taken by a local government on a coastal development 
permit application may be appealed to the Commission for certain kinds of 
developments, including developments located within certain geographic appeal areas, 
such as those located between the sea and the first public road paralleling the sea or 
within one hundred feet of a wetland or stream or three hundred feet of the mean high 
tide line or inland extent of any beach or top of the seaward face of a coastal bluff, or 
those located in a sensitive coastal resource area. 

 
Furthermore, developments approved by counties may be appealed if they are not 
designated the “principal permitted use” under the certified LCP.  Finally, developments 
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constituting major public works or major energy facilities may be appealed whether 
approved or denied by the city or county.  The grounds for an appeal are limited to an 
allegation that the development does not conform to the standards set forth in the certified 
local coastal program and, if development is located between the first public road and the 
sea, the public access and public recreation policies set forth in the Coastal Act. 
 
The approved development is appealable to the Commission pursuant to Section 
30603(a)(2) of the Coastal Act because it is located within 100 feet of a wetland. 

Section 30625(b) of the Coastal Act requires the Commission to hear an appeal unless the 
Commission determines that the appeal raises no substantial issue of conformity of the 
approved project with the certified LCP.  Since the staff is recommending substantial 
issue, unless three Commissioners object, it is presumed that the appeal raises a 
substantial issue and the Commission may proceed to its de novo review.   
 
If the Commission decides to hear arguments and vote on the substantial issue question, 
proponents and opponents will have three minutes per side to address whether the appeal 
raises a substantial issue.  It takes a majority of Commissioners present to find that no 
substantial issue is raised.   

 
The only persons qualified to testify before the Commission on the substantial issue 
question are the applicants, the appellant and persons who made their views known to the 
local government (or their representatives).  Testimony from other persons regarding 
substantial issue must be submitted in writing.   

 
Unless it is determined that there is no substantial issue, the Commission will proceed to 
the de novo portion of the appeal hearing and review the merits of the proposed project.  
This de novo review may occur at the same or subsequent meeting.  If the Commission 
were to conduct a de novo hearing on the appeal, because the proposed development is 
located between the first public road and the sea, the applicable test for the Commission 
to consider would be whether the development is in conformity with the certified Local 
Coastal Program and with the public access and public recreation policies of the Coastal 
Act.  
 
2. Filing of Appeal 
 
One appeal was filed by the Friends of Del Norte (see Exhibit No. 5).  The appeal to the 
Commission was filed in a timely manner on August 29, 2008, within 10 working days of 
receipt by the Commission on August 19, 2008 of the County’s Notice of Final Local 
Action. 
______________________________________________________________________ 
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I. MOTION, STAFF RECOMMENDATION AND RESOLUTION 
 
Pursuant to Section 30603(b) of the Coastal Act and as discussed below, the staff 
recommends that the Commission determine that a substantial issue exists with respect to 
the grounds on which the appeal has been filed.  The proper motion is: 
 

MOTION: 
 
I move that the Commission determine that Appeal No. A-1-DNC-08-038 raises 
No Substantial Issue with respect to the grounds on which the appeal has been 
filed under Section 30603 of the Coastal Act. 
 
STAFF RECOMMENDATION:  
 
Staff recommends a NO vote.  Following the staff recommendation will result in 
a de novo hearing on the application, and adoption of the following resolution and 
findings.  Passage of this motion will result in a finding of No Substantial Issue 
and the local action will become final and effective.  The motion passes only by 
an affirmative vote of the majority of the appointed Commissioners present. 

 
RESOLUTION TO FIND SUBSTANTIAL ISSUE: 
 
The Commission hereby finds that Appeal No. A-1-DNC-08-038 presents a 
substantial issue with respect to the grounds on which the appeal has been filed 
under Section 30603 of the Coastal Act regarding consistency with the Certified 
Local Coastal Plan and/or the public access and recreation policies of the Coastal 
Act. 
 
 

II. FINDINGS AND DECLARATIONS 
 
The Commission hereby finds and declares: 
 
A. APPELLANTS’ CONTENTIONS 
 
The Commission received one appeal of the County of Del Norte’s decision to 
conditionally approve the development from the Friends of Del Norte.  The project as 
approved by the County involves the construction of an approximately 1,917-square-foot 
single-family home and attached 1,610-square-foot garage and entertainment room with a 
driveway located at 312 Humboldt Road, approximately one mile east of Crescent City,  
(APNs 115-280-16 and 17).  
 



Nichols Jager 
A-1-DNC-08-038 
PAGE 7 
 
 
 
The appellant raises one basic contention in their appeal.  The appellants’ contentions are 
summarized below; the full text of the appeal is included in Exhibit No. 5. 
 
1. Inadequate Protection of Environmentally Sensitive Wetland Habitat Areas 
 
The appellants contend that the project as approved does not adequately protect wetland 
environmentally sensitive habitat areas (ESHA).  The project fails to protect wetland 
ESHA in three main respects.  First, the wetland buffers incorporated into the project fail 
to adequately protect the wetlands on adjacent lands, including the Crescent City Marsh, 
considered a Resource of National Importance (ARNI) by the Environmental Protection 
Agency.  Second, the project’s wetland delineation is inaccurate and understates the true 
extent of the wetland area on the property itself, allowing development to be sited too 
close to the wetlands to ensure protection of the wetlands. Finally, the project as 
approved does not adequately mitigate for impacts of the project on the water quality of 
on-site and adjoining wetlands including the Crescent City Marsh.  These water quality 
impacts include (1) sedimentation from destabilization and erosion of the slope along the 
periphery of the on-site wetlands that will result from the approved removal of 23 large 
trees from the slope, (2) the discharge of surface water runoff containing residential 
pollutants from the development site.  Therefore, the approved project is inconsistent 
with the policies of the certified Del Norte County Local Coastal Program (LCP) 
requiring the protection of environmentally sensitive wetland habitat and water quality.  
 
 
B. LOCAL GOVERNMENT ACTION    
 
On August 6, 2008, the Del Norte County Planning Commission  conditionally approved 
the coastal development permit for the project with 16 special conditions.  (M3473C) 
(Exhibit No. 4). Among other requirements, the conditions require that the applicant: (1) 
ensure that the development conforms with the project approved by the Planning 
Commission; (2) ensure that no plant species listed as problematic and/or invasive by 
used; (3) record a deed restriction that precludes development within the delineated 
wetland area and a prescribed wetland buffer area averaging 77 feet in width except for 
the removal of flammable vegetation within 30 feet of the buildings, the removal of trees 
from the slope that transitions between the development site and the wetlands, and the 
removal of non-native vegetation; (4) plant a minimum of 85 willow and alder trees 
within the buffer; (5) submit a vegetation monitoring plan; and (6) submit an erosion and 
runoff control plan that provides for the implementation of certain temporary erosion 
control measures during construction and permanent erosion and runoff control measures 
to avoid adverse impacts on adjacent properties and water resources.  
 
 
The decision of the Planning Commission was not appealed at the local level to the 
County Board of Supervisors.  The County’s Notice of Final Action was received by the 
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Commission staff on August 19, 2008 (Exhibit No. 4). Section 13573 of the 
Commission’s regulations allows for appeals of local approvals to be made directly to the 
Commission without first having exhausted all local appeals when, as here, the local 
jurisdiction charges an appeal fee for the filing and processing of local appeals. 
 
The County’s approval of the project was appealed to the Coastal Commission in a timely 
manner on August 29, 2008, within 10-working days after receipt by the Commission of 
the Notice of Final Local Action.  
 
C. SITE DESCRIPTION 
 
The project site is an undeveloped 0.59-acre parcel located on the west side of Humboldt 
Road and approximately 180 feet south of State Street, approximately one mile east of 
Crescent City.  The subject property consists of two separate parcels that were recently 
merged into one rectangular-shaped parcel that is approximately 150 feet wide by 170 
feet long. 
 
The project site is located within the urban boundary of Crescent City in a low density 
neighborhood designated as Urban Residential and Resource Conservation Area in the 
certified Land use Plan.  The property has a split zoning of R1-B6(One-family 
Residence-B Combining District-6,000-square-foot minimum parcel size) and RCA-2r 
(Designated Resource Conservation Area – Riparian Habitat).  Existing residences are 
located to the north, south and northwest, with Humboldt Road to the east, and Crescent 
City Marsh to the southwest. 
 
 An intermittent stream or drainage swale flows through the south side of the parcel.  The 
feature conveys drainage from lands east of Humboldt Road via a culvert under the 
County Road to the Crescent City Marsh complex that extends to the southwest of the 
site.  Wetland plants are found in and around the swale, including skunk cabbage 
(Lysichiton americanum) and slough sedge (Carex obnupta).  Other plants found around 
the swale include twinberry (Lonicera involucrata), native blackberry (Rubus ursinus), 
and common lady fern (Athyrium felix-femina), all of which are facultative species. 
meaning they are equally likely to be found in wetlands and in non-wetlands.  Certain 
invasive species such as Himalayan blackberry, scotch broom and cotoneaster are also 
found around the swale. The remainder of the parcel consists of a stand of second-growth 
spruce (Picea sitchensis) and Douglas-fir (Pseudotsuga menziesii) on an elevated slope 
that rises to the east of the swale to a relatively flat, approximately 35-foot wide area 
along the north side of the parcel where the approved residence would be located. 
 
 
D. PROJECT DESCRIPTION 
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The approved project consists of the installation of one-story 27-foot-wide by 71-foot-
long manufactured home with an attached two-story 27-foot-wide by 30-foot-long garage 
and entertainment room.  A driveway would extend 30 feet from the garage to Humboldt 
Road.  The manufactured home and garage/entertainment room would be aligned parallel 
to the north property line, approximately five feet away.  The development would be 
located 39 feet from the west property line, and approximately 118 feet from the south 
property line.   
 
The project site is within the urban boundary around Crescent City and the residence 
would be served by municipal water and sewer services. 
 
 
E.  SUBSTANTIAL ISSUE ANALYSIS 
 
Section 30603(b)(1) of the Coastal Act states:  
 
The grounds for an appeal pursuant to subdivision (a) shall be limited to an allegation 
that the development does not conform to the standards set forth in the certified local 
coastal program or the public access policies set forth in this division.  
 
As noted above, the grounds for an appeal are limited to an allegation that the 
development does not conform to the standards set forth in the certified local coastal 
program and, if the development is located between the first public road and the sea, as in 
this case, the public access policies set forth in the Coastal Act.  Therefore, the 
contentions raised in this appeal present potentially valid grounds for appeal in that the 
contentions allege that the approval of the project by the County raises significant issues 
regarding consistency with the standards set forth in the certified local coastal program.  
 
Coastal Act Section 30625(b) states that the Commission shall hear an appeal unless it 
determines:  
 
With respect to appeals to the commission after certification of a local coastal program, 
that no substantial issue exists with respect to the grounds on which an appeal has been 
filed pursuant to Section 30603.  
 
The term "substantial issue" is not defined in the Coastal Act or its implementing 
regulations. The Commission's regulations indicate simply that the Commission will hear 
an appeal unless it "finds that the appeal raises no significant question.” (California Code 
of Regulations, Title 14, Section 13115(b).) In previous decisions on appeals, the 
Commission has been guided by the following factors:  
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• The degree of factual and legal support for the local government's decision that the 
development is consistent or inconsistent with the certified LCP and with the public 
access policies of the Coastal Act;  

 
• The extent and scope of the development as approved or denied by the local 

government;  
 
• The significance of the coastal resources affected by the decision;  
 
• The precedential value of the local government's decision for future interpretations 

of its LCP; and  
 
• Whether the appeal raises only local issues, or those of regional or statewide 

significance.  
 
Even when the Commission chooses not to hear an appeal, appellants nevertheless may 
obtain judicial review of the local government's coastal permit decision by filing a 
petition for a writ of mandate pursuant to Code of Civil Procedure, Section 1094.5.  
 
In this case, for the reasons discussed further below, the Commission exercises its 
discretion and determines that with respect to the allegations raised in the appeal that the 
project as approved does not adequately protect wetland environmentally sensitive habitat 
areas (ESHA) due to lack of adequate buffers from wetland on adjacent lands, 
inaccuracies of the wetland delineation, and inadequate measures to mitigate for impacts 
of the project on the water quality of on-site and adjoining wetlands, the appeal raises a 
substantial issue with regard to the approved project’s conformance with the policies of 
the certified Del Norte County LCP requiring the protection of environmentally sensitive 
wetland habitat and water quality. 
 
1. Allegations Raising Substantial Issue: 
 
 
 a. Inadequate Protection of Wetland ESHA 
 
The appellants contend that the project as approved does not adequately protect wetland 
environmentally sensitive habitat areas (ESHA).   
 
LCP Policies and Standards: 
 
LUP Marine and Water Resources Chapter, Section IV. Sensitive Coastal Habitat, Sub-
Section C Sensitive Habitat Types, states in applicable part: 
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 Several biologically sensitive habitat types, designated though the application of 

the above criteria, are found in the coastal zone of Del Norte County.  These 
include:  offshore rocks; intertidal areas; estuaries; wetlands; riparian 
vegetations systems; sea cliffs; and coastal sand dunes.  A brief description of 
these sensitive habitat types is given below: 

 
4. Wetlands:  Also termed marshes, swamps and bogs, wetlands in the 
coastal zone vary from brackish to freshwater and range from seasonally flooded 
swales to year-round shallow lakes.  Like estuaries, wetlands tend to be highly 
productive regions and are important habitats and feeding grounds for numerous 
wildlife species. 

 
LUP Marine and Water Resources Chapter, Section VI. General Policies, Sub-Section C 
LCP Policies, state in applicable part: 
 
1. The County seeks to maintain and where feasible enhance the existing quality of 

all marine and water resources. 
 
2. The County encourages programs (e.g., fish hatcheries, habitat rehabilitation) 

designed to improve the quality of coastal fisheries and other marine resources. 
 
3. All surface and subsurface waters shall be maintained at the highest level of 

quality to insure the safety of public health and the biological productivity of 
coastal waters. 

 
4. Wastes from industrial, agricultural, domestic or other uses shall not impair or 

contribute significantly to a cumulative impairment of water quality to the extent 
of causing a public health hazard or adversely impacting the biological 
productivity of coastal waters… 

 
6. Environmentally sensitive habitat areas shall be protected against any significant 

disruption of habitat values, and only uses dependent on such resources shall be 
allowed within such areas.  Development in areas adjacent to environmentally 
sensitive habitat areas shall be sited and designed to prevent impacts which 
would significantly degrade such areas, and shall be compatible with the 
continuance of such habitat areas. 

 
LUP Marine and Water Resources Chapter, Section VII. Specific Area Policies and 
Recommendations, Sub-Section D, Wetlands, state in applicable part: 
 
 
1.  Definition: "Wetland" means lands within the Coastal Zone which may be 

covered periodically or permanently with shallow water and include saltwater 
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marshes, freshwater marshes, open or closed brackish water marshes, swamps, 
mudflats, bogs, and fens. The land use category will be Resource Conservation 
Area… 

 
4.  Policies and Recommendations: 
 
f.  Development in areas adjacent to environmentally sensitive habitat areas shall be 

sited and designed to prevent impacts which could significantly degrade such 
areas, and shall be compatible with the continuance of such habitat areas.  The 
primary tool to reduce the above impacts around wetlands between the 
development and the edge of the wetland shall be a buffer of one-hundred feet in 
width.  A buffer of less than one-hundred feet may be utilized where it can be 
determined that there is no adverse impact on the wetland.  A determination to 
utilize a buffer area of less than one-hundred feet shall be done in cooperation 
with the California Department of Fish and Game and the County's determination 
shall be based upon specific findings as to the adequacy of the proposed buffer to 
protect the identified resource.  Firewood removal by owner for on site use and 
commercial timber harvest pursuant to CDF timber harvest requirements are to 
be considered as allowable uses within one-hundred foot buffer areas. 

 
 g.  Due to the scale of the constraints maps, questions may arise as to the specific 

boundary limits of an identified environmentally sensitive habitat area.  Where 
there is a dispute over the boundary or location of an environmentally sensitive 
habitats area, the following may be requested of the applicant: 

 
i.) A base map delineating topographic lines, adjacent roads, location of 

dikes, levees, flood control channels and tide gates. 
ii.) Vegetation map. 
iii.) Soils map. 

 
Review of this information shall be in cooperation with the Department of Fish 
and Game and the County's determination shall be based upon specific findings 
as to whether an area is or is not an environmentally sensitive habitat area based 
on land use plan criteria, definition, and criteria included in commission 
guidelines for wetland and other wet environmentally sensitive habitat areas as 
adopted February 4, 1981. The Department of Fish and Game shall have up to 
fifteen days upon receipt of County notice to provide review and cooperation. 
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The appellants contend that the project as approved does not adequately protect wetland 
environmentally sensitive habitat areas and is inconsistent with the ESHA and water 
quality protection policies of the LCP in three main respects, including (1) providing 
inadequate buffers to wetlands on the adjacent properties to the south, (2) inaccurately 
delineating wetland on the subject property and understating the true extent of the 
wetland area on the property itself, thereby allowing development to be sited too close to 
the wetlands, and (3) inadequately mitigating for impacts of the project on the water 
quality of on-site and downstream wetlands.   
 
Inadequate Buffers to Potential Wetlands on Adjoining Lands 
 
The wetland delineation and buffer width analysis prepared for the project is included in 
a biological assessment prepared in May of 2008, by a consulting wildlife biologist.  The 
biological assessment is included as Exhibit 6.  The biological assessment states that the 
wetland delineation was conducted in accordance with the currently applicable U.S. 
Army Corps of Engineers (ACOE) 1987 Wetland Delineation Manual.  The ACOE 
utilizes a three-parameter method for making wetland determinations based on the 
presence of three wetland indicators:  (1) wetland hydrology (periodic inundation for a 
minimum of seven consecutive days during the growing season), (2) a predominance of 
hydrophytic vegetation (plants adapted to anaerobic conditions resulting from a 
prolonged inundation with water) and (3) hydric soils (soils that become saturated, 
flooded or ponded long enough during the growing season to develop anaerobic 
conditions that favor the growth of hydrophytic vegetation).  As the project site is within 
the coastal zone, wetland delineations must conform with the Del Norte County LCP and 
Coastal Act definitions of wetlands.  The biological assessment states that conform to 
those requirements, a one-parameter method of wetland delineation was used. 
 
The wetland delineation identified a wetland drainage swale that flows through the south 
side of the parcel.  The feature conveys drainage from lands east of Humboldt Road via a 
culvert under the County Road to the Crescent City Marsh complex that extends to the 
southwest of the site.  Wetland plants are found in and around the swale, including skunk 
cabbage (Lysichiton americanum) and slough sedge (Carex obnupta).  Other plants found 
around the swale include twinberry (Lonicera involucrata), native blackberry (Rubus 
ursinus), and common lady fern (Athyrium felix-femina), all of which are facultative 
species. meaning they are equally likely to be found in wetlands and in non-wetlands.  
Certain invasive species such as Himalayan blackberry, scotch broom and cotoneaster are 
also found around the swale. The biological assessment indicates the wetland area varies 
in width, extending approximately 60 feet north of the south property line near the 
eastern boundary of the property but only 33 feet north of the south property line near the 
western boundary of the property.  The extent of the identified wetland area on the parcel 
is shown in Exhibit 3 of the staff report. 
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The approved development is situated on the subject parcel such that a wetland buffer 
averaging 77 feet in width would be provided between the structures and the delineated 
wetland on the site.  The above cited Del Norte County LUP policies require a 100-foot 
buffer be provided between new development and wetlands, but the policies provide that 
a buffer of less than 100 feet may be utilized where it can be determined that there is no 
adverse impact on the wetland habitat of a reduced buffer. 
 
The biological assessment includes an analysis of the adequacy of the reduced buffer 
provided with the project, concluding that the small drainage is not likely to be utilized 
by wildlife, and that therefore a 77-foot average buffer is sufficient to protect the limited 
biological resources associated with the wetland. 
 
The appellants contend that the wetland buffers incorporated into the project fail to 
adequately protect the wetlands on adjacent lands, including the Crescent City Marsh, 
considered a Resource of National Importance (ARNI) by the Environmental Protection 
Agency.  The appellants submitted information with the appeal indicating that the 
Crescent City Marsh consists of 335 acres of wetlands, open water, beach and dunes, 
prairie scrub, and spruce forest and is home to dozens of plants that are rare along the 
California Coast.  According to correspondence contained in the appeal from the U.S. 
Fish & Wildlife Service, the Crescent City Marsh contains the largest known population 
of the western lily (Lilium occidentale). 
 
The biological assessment does not delineate or otherwise identify the extent of wetlands 
bordering the subject parcel on adjoining lands, and does not analyze whether a reduced 
buffer between the approved development and any wetlands on adjoining property would 
be adequate to protect the resources of such wetlands.  After receiving the appeal, 
Commission staff visited the subject property to determine if there are any indications 
that wetlands may border the site that were not addressed in the biological assessment.  
The site visit revealed that hydrophytic plants are growing along the western boundary of 
the parcel and that these plant species extend further southward off the property.  
Commission staff observed a predominance of slough sedge (Carex obnupta, OBL) in the 
understory layer along the western edge of the property as close as about 39 feet from the 
proposed home outside of the delineated wetland (and outside of the portion of the 
property zoned RCA-2r).  The slough sedge is an obligate (OBL) wetland plant, meaning 
that the plant generally only grows in wetlands.  Along with slough sedge, the dominant 
plant species in this area include Sitka spruce (Picea sitchensis, FAC), cascara (Frangula 
purshiana, FACU*), twinberry (Lonicera involucrata, FAC), salmonberry (Rubus 
spectabilis, FAC+), English holly (Ilex aquifolium, NL), Pacific bramble (Rubus ursinus, 
FAC+), and English ivy (Hedera helix, NL).  Four of these plant species are facultative 
plants, meaning they are found both in wetland and non-wetland areas.  Thus, the 
predominant plant species in this area is generally found only in wetlands, and four of the 
next dominant species (63%) are wetland oriented plants. 
 



Nichols Jager 
A-1-DNC-08-038 
PAGE 15 
 
 
 
The LUP policies on ESHA state that development in areas adjacent to environmentally 
sensitive habitat areas shall be sited and designed to prevent impacts which could 
significantly degrade such areas and require that buffers be established between wetlands 
and new development.  These policies do not limit the protection of ESHA to only ESHA 
that exists on parcels where development is proposed.  ESHA on adjacent lands that 
might be affected by the proposed development must also be considered.   
 
The approved development is located as close as 39 feet from the southern property line 
where Commission staff observed the wetland plants noted above.  As this area was not 
addressed by the biological assessment, a substantial issue exists as to whether all of the 
wetlands that might be affected by the development in this area have been identified and 
whether a reduced 39-foot buffer would be adequate to protect this potential wetland 
ESHA from the impacts of the approved development.   Thus, the degree of legal and 
factual support for the local government’s decision that the development is consistent 
with the ESHA and wetland protection policies of the certified LCP requiring that 
development in areas adjacent to environmentally sensitive habitat areas shall be sited 
and designed to prevent impacts which could significantly degrade such areas and that 
buffers be established between wetlands and new development is low. Therefore, the 
Commission finds that the project as approved raises a substantial issue of conformance 
with the ESHA and wetland protection provisions contained in the certified Del Norte 
County LCP, including, but not limited to (1) the certified LUP Chapter on Marine and 
Water Resources Chapter, Section VI. General Policies, Sub-Section C, Policy 6 and (2)  
LUP Marine and Water Resources Chapter, Section VII. Specific Area Policies and 
Recommendations, Sub-Section D, Wetlands  Policy 4.         
 
 
 
F.  INFORMATION NEEDED FOR DE NOVO REVIEW OF APPLICATION 
 
As stated above, Section 30625(b) of the Coastal Act requires the Commission to hear an 
appeal unless the Commission determines that no substantial issue exists with respect to 
the grounds on which an appeal has been filed.  Section 30621 of the Coastal Act 
instructs the Commission to provide for a de novo hearing on all appeals where it has 
determined that a substantial issue exists with respect to the grounds on which an appeal 
has been filed.  If the Commission finds substantial issue as recommended above, staff 
also recommends that the Commission continue the de novo portion of the hearing to a 
subsequent date.  The de novo portion of the appeal must be continued because the 
Commission does not have sufficient information to determine what, if any, development 
can be approved, consistent with the certified LCP.  
 
Given that the project the Commission will be considering de novo has come to the 
Commission after an appeal of a local government action, the Commission has not 
previously been in the position to request information from the applicant needed to 
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determine if the project can be found to be consistent with the certified LCP.  Following 
is a discussion of the information needed to evaluate the development.  Staff notes that as 
of the date of this report, Commission staff has not received a copy of the local record 
from the County which may contain some of the following information.   
 
 
1. Supplemental Wetland Delineation and Revised Buffer Analysis Information 
 
The wetland delineation prepared for the project does not fully address why certain areas on the 
property showing a dominance of obligate wetland species and seemingly meeting the criteria for 
delineation as wetlands were not delineated as wetlands.  In addition, the wetland delineation 
prepared for the project does not identify and delineate wetlands bordering the property.  
Moreover, the analysis in biological assessment of the adequacy of a reduced buffer does not 
address the adequacy of reduced buffers between the proposed development and the wetlands on 
the adjoining property to the west.  The policies of the Marine Resources Chapter of the certified 
LCP require that all wetlands and environmentally sensitive habitat be maintained and that 
development shall be sited and designed to avoid disruption and degradation of the habitat.  
Therefore, to evaluate the consistency of the proposed project with LCP policies regarding new 
development adjacent to wetlands and ESHA, a supplemental wetland delineation information 
and a revised buffer width adequacy analysis prepared to Coastal Act and LCP standards that (1) 
re-evaluates the delineation of wetlands on the property where the property shows a dominance 
of obligate wetland species, (2) identifies and delineates wetlands bordering the property to the 
west, and (3) analyzes the adequacy of the buffer provided between the development and 
wetlands that may border the property, particularly to the south, is required.  The supplemental 
delineation information and revised buffer analysis should be prepared by a qualified wetland 
biologist and should include a final site map depicting the full extent of all wetlands on and 
bordering the property and the full extent of buffer area needed to protect the wetlands.  The 
supplemental delineation information should include complete field notes taken to determine the 
extent of the wetlands.  
 
2.  Alternatives Analysis 
 
As discussed above, the LCP requires that development in areas adjacent to 
environmentally sensitive habitat areas shall be sited and designed to prevent impacts 
which could significantly degrade such areas, and shall be compatible with the 
continuance of such habitat areas.  To implement this policy in part, the LCP requires a 
100-foot wetland buffer from new development, However, a buffer of less than one-
hundred feet may be utilized where it can be determined that there is no adverse impact 
on the wetland.   An analysis of alternative siting locations and residence designs is 
necessary to fully evaluate the project’s consistency with the LCP wetland buffer policies 
and its potential impact on the wetland habitat.   
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The alternatives analysis should quantify the potential setback from all wetlands  
associated with each alternative and include a biological assessment of the potential 
direct and indirect impacts to the wetland for each alternative.  The analysis should 
evaluate alternatives such as, but not limited to, (1) reducing the size of the residence and 
garage/entertainment room structures, (2) eliminating the garage/entertainment room 
structure from the project, and (3) reconfiguring the design of the residence and site 
layout to provide a greater setback from the wetlands.  The analysis should discuss 
whether these and other alternatives are feasible and whether they are more or less 
protective of the wetland habitat than the preferred alternative.   
 
 
3 Information Needed to Evaluate Project Consistency with Coastal Act   

Section 30010 
 
If the information derived from the requested supplemental wetland delineation 
documentation and the alternatives analysis indicates that the project cannot be found 
consistent with the ESHA and ESHA buffer policies of the certified Del Norte County 
Local Coastal Program, the Commission will need to evaluate whether an alternative 
proposal could be approved, and if not, whether denial of the project would result in an 
unconstitutional taking of private property for public use.  In order to make that 
evaluation, the Commission will need to request additional information from the 
applicant concerning alternative proposals and the applicant’s reasonable investment-
backed expectations to make such determinations prior to holding a de novo hearing on 
the project.  The landowner of the property that is the subject of A-1-DNC-08-033 must 
provide the following information for the property that is subject to A-1-DNC-08-033 as 
well as all property in common contiguous ownership, i.e. any immediately adjacent 
property also owned by the applicant: 

 
1. When the property was acquired, and from whom; 

 
2. The purchase price paid for the property; 

 
3. The fair market value of the property at the time it was acquired and the basis 

upon which fair market value was derived; 
 

4. Whether a general plan, zoning, or similar land use designations applicable to 
the property changed since the time the property was purchased.  If so, 
identify the particular designation(s) and applicable change(s); 

 
5. At the time the property was purchased, or at any subsequent time, whether 

the project been subject to any development restriction(s) (e.g., restrictive 
covenants, open space easements, etc.), other than the land use designations 
referred to in the preceding question; 
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6. Whether the size or use of the property changed in any way since it was 

purchased.  If so, identify the nature of the change, the circumstances and the 
relative date(s); 

 
7. Whether a portion of, or interest in, the property was sold or leased since the 

time the applicants purchased it, and the relevant date(s), sales price(s), rent 
assessed, and the nature of the portion or interest sold or leased;    

 
8. A copy of any title report, litigation guarantee or similar document that might 

have been prepared in connection with all or a portion of the property, 
together with a statement of when the document was prepared and for what 
purpose (e.g., refinancing, sale, purchase, etc.); 

 
9. The approximate date and offered price of any offers to buy all or a portion of 

the property since the time the applicants purchased the property;  
 

10. The costs associated with ownership of the property on an annualized basis for 
the last five calendar years.  These costs should include, but not necessarily be 
limited to, the following: 

 
• property taxes 
• property assessments 
• debt service, including mortgage and interest costs; and 
• operation and management costs; and  

 
11. Whether apart from any rent received from leasing all or a portion of the 

property (see question #7 above), current or past use of the property generates 
any income.  If the answer is yes, the amount of generated income on an 
annualized basis for the past five calendar years and a description of the use(s) 
that generates or has generated such income. 

 
Without the above information, the Commission cannot reach a final determination 
concerning the consistency of the project with the LCP provisions regulating 
development near Environmentally Sensitive Habitat Areas (ESHA), the establishment of 
appropriate buffer areas, and the project’s consistency with Coastal Act Section 30010.  
Therefore, before the Commission can act on the proposed project de novo, the applicant 
must submit all of the above-identified information. 
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EXHIBITS 
 
1. Regional Location Map 
2. Vicinity Map 
3. Site Plan 
4. Notice of Final Local Action  
5. Appeal   
6. Biological Assessment  
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